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The Navajo Nation, comprising the largest land area allocated mainly to a Native American jurisdiction in the United States, presents a fascinating opportunity to think about some fundamental issues in government: citizenship rights and sovereignty.  For example, what does sovereignty mean on the reservation? What is the relationship between the Navajo Nation and the U.S. government? What is the relationship between the Navajo people and the U.S. Constitution?  According to the 2000 Census, the total Navajo population throughout the U.S. was 298,215.  The Navajo territory itself – or Diné Bikéya (“Navajoland”) – is roughly the size of West Virginia, extending over 27,000 miles and comprising a population of almost 173,987 in the 2000 Census. The Navajo Nation offers a thought-provoking case study to enhance students’ understandings of citizenship and sovereignty.  In this article, we provide a brief overview of the history and government of the Navajo Nation, and then we offer specific teaching ideas and resources. 

A Brief History of Native Americans and Their Citizenship Status

The U.S. Constitution has never clearly defined the relationship between Native American tribes and the United States. Article I grants Congress the power to regular commerce with foreign countries and “Indian tribes,” implying that Native American tribes are sovereign entities. But in an 1831 landmark decision, the Supreme Court ruled in Cherokee Nation v. Georgia that Native Americans tribes are “domestic dependent nations.”  In 1924, Congress passed the Indian Citizenship Act, which made Native Americans citizens of both the United States and the states in which they lived. Even so, many Native Americans still did not possess voting rights in their home states. The Indian Civil Rights Act of 1968 stated that the U.S. “trust responsibility” for Native Americans meant that the sovereignty of tribal governments should be protected. Today, Native Americans are regarded as members of their tribal sovereign nation, as citizens of the states where they reside, and as American citizens (Center for Civic Education 2009).

Navajo History and Government: A Thumbnail Sketch
According to Professor Peter Iverson, Regents’ Professor of History at Arizona State University, historians have emphasized the quintessentially American story of the Navajos’ persistence in overcoming discrimination, poverty, and threats to their cultural cohesion and very survival (Iverson 2009, 2008). And according to Professor David Wilkins, McKnight Presidential Professor in American Indian Studies at the University of Minnesota-Twin Cities, Navajo history can be divided into six phases: Independence, the latter part of which was characterized by treaties, then armed conflict, with the U.S., culminating in the Long Walk (till 1863); Imprisonment at Bosque Redondo, New Mexico, which caused catastrophic damage to all aspects of Navajo life but also resulted in the emergence of a strong Navajo consciousness (1864-1868); Recovery of Lands, during which time the Navajos developed a fairly prosperous economy and expanded their reservation (1869-1922); Economic, Social and Political Upheaval (1923-1955) because of the discovery of oil, construction of the Hoover Dam, a forced livestock reduction program that devastated the Navajo economy, and the collapse of the Navajo Constitutional Assembly, which led to the building of a new political order that still exists today; Nationalism, marked by activism on civil rights issues and economic opportunity, fostered in part by U.S. Congressional legislation that pumped millions of dollars into the Navajo economy (1956-1989); and Modernity, with both political restructuring and a return to traditional laws and customs (1989-present) (Wilkins 2009, 2008).
Iverson explains that traditional Navajo government was based on regional communities and extended family leaders. Through the late 1500s and early 1600s, the Navajo were in frequent conflict with the Spanish and the Mexicans, but in the 1800s the “English” (white Americans) proved too formidable an enemy because of their overwhelming numbers of soldiers and guns. In 1863-4, Kit Carson’s devastating military campaign, ordered by Major General James Carleton, forced more than 8,500 Navajo to leave their land and endure a “Long Walk” of 400 miles over a five-month period in freezing weather, from Canyon de Chelly, Arizona, to Bosque Redondo (presently Fort Sumner) in Eastern New Mexico.  A substantial number of Navajos were able to escape and hide out at Navajo Mountain and in the Grand Canyon.  However, many children and elderly Navajos were unable to withstand the journey, and many more did not survive the harsh conditions at Bosque Redondo, where the remaining Navajos spent four years in captivity from 1864-1868. Canyon de Chelly figures largely into Navajo sacred stories. Until 1968, tribal leaders told the Navajo people that visiting Bosque Redondo was taboo; however, in 1968 on the 100th anniversary of the end of their imprisonment, leaders removed the taboo and encouraged Navajos to visit the site (Iverson 2009, 2008).
The 1868 Treaty, signed by Navajo Chief Manuelito and U. S. President Andrew Johnson, gave the Navajos’ own ancestral land between the “Four Sacred Mountains” back to them. It also established compulsory education in the form of a boarding school system for children between the ages of 6-16.  More broadly, after the Long Walk, the U.S. government’s “Indian Policy” structured the administration of the reservation. Appointed federal officials (“Indian agents”) largely ran the reservation, sometimes with the help of Navajo tribal leaders (LAPAHIE 2009).
The Navajo government can be described as representative/traditional, and it operates without a written Constitution (Wilkins 2009). Navajos elect most of their government officials, but all three branches of government – legislative, executive, and judicial – are also connected to traditional customs, values, and institutions. The current tribal government was established and recognized by the federal government in 1923, prompted by the discovery of oil on Navajo territory in the early 1920s and the desire of American oil companies to lease the land for exploration. Since then, the Navajo government has evolved into the largest American Indian governmental system.  However, the Navajos have declined several times to establish a new government under the Indian Reorganization Act of 1934.  They twice rejected constitutional initiatives offered by the U.S. government – in 1935 and again in 1953 – because they did not find that the proposed forms of government allowed them sufficient autonomy to develop their livestock industries in 1935, and their mineral resources in 1953. A reservation-based initiative in 1963 failed after some members again raised questions about potential threats to their self-determination (Wilkins 2009, 2008). The Navajo Nation Council also withstood a political crisis in 1989, when its chairman, Peter MacDonald, faced charges of bribery, corruption, and instigating the overthrow of the Navajo government. MacDonald was convicted and sent to federal prison, but was pardoned by President Clinton in 2001 (LAPAHIE 2009).
Today the Navajo Nation Tribal Council, which meets in Window Rock, Arizona (the tribal capital), comprises 88 council delegates representing 110 chapters. Delegates are elected every four years by registered Navajo voters, both on and off the reservation, and they conduct legislative sessions in their native language. The Council was reorganized in 1991 to form a three-branch system: executive (President), legislative (Navajo Nation Council), and judicial (Navajo Nation Courts). When the Council is not in session, twelve different Standing Committees, established by the Council, oversee nearly every aspect of the Navajo Nation. The Council also established the Office of the Speaker, who is selected by the 88 Council members every two years. The Speaker is a member of the Council, and presides over the Council and the Intergovernmental Relations Committee. Navajo tribal courts were established in 1959 along the lines of the Western adversarial model favored by the U. S. government with the goal of eliminating tribal practices, Typically, they decide civil disputes between Navajos and non-Navajos on the reservation, while federal agencies handle major crimes (LAPAHIE 2009). However, since 1959, Navajo customary law has been integrated into the legal system; the “extrajudicial,” non-adversarial Peacemakers Court has been established to utilize traditional dispute resolution methods that carry the force of law; judicial reforms have been adopted that encourage the use of Navajo common law; and a three-member Navajo Supreme Court has been established. Today, Navajo judges are guided by the newly enacted “Fundamental Laws of the Diné” to apply traditional laws and customs to their decision-making, including safeguarding individual rights as specified in the Navajo Bill of Rights. The Navajos currently have the largest Native American court system in the U.S., with ten judicial districts each comprising district and family courts and one Peacemakers Court (Wilkins 2009).
Because all land is owned in common in the Navajo Nation, the Council is in charge of its administration and regulation, and leases the land for homes, grazing, religious organization, businesses, etc. The Navajo Nation reserves the right to tax its members, and to tax non-Indians who use tribal lands for farming, grazing, fishing, hunting, operating a business, uranium mining, and oil and gas extraction – although their economic relationships with non-Indians have often been disadvantageous (Wilkins 2009). The U. S. government still maintains plenary power; thus the Navajo Nation leaders must submit all proposed legislation to the Secretary of the Interior for review through the Bureau of Indian Affairs (BIA). The BIA oversees five administrative regions within the Navajo Nation in order to provide various services: Chinle, Eastern, Western, Fort Defiance, and Shiprock (LAPAHIE 2009).
The physical and psychological damage to Navajo children wrought by the long-running boarding school system established in 1868 with the creation of the Carlisle (Pennsylvania) Indian Industrial School has been well documented (see, for example, Hildegard Thompson’s 1975 book, The Navajos’ Long Walk for Education). However, eventually the Navajos were the first Native American tribe to operate their own educational system, starting with an elementary school in 1966, a community college in 1968, and a high school in 1970.  In 1971, the Navajo Nation Council established a Division of Education, since modified to a Department of Education with a superintendent and an eleven-member board that oversee over 150 public, private, and Bureau of Indian Affairs schools, including a Head Start program and a two-year community college, on the reservation (Department of Diné Education 2009). After President Richard Nixon told Congress that Indian tribes should have the right to operate their own schools and in response to pressure from Indian educators and parents, Congress passed the Indian Education Act of 1972, which stated that Indian parents and communities must participate in creating education programs, including adult education. In 1975, Congress passed the Indian Self-Determination and Education Assistance Act, requiring "maximum Indian participation" in education programs for Indian children (LAPAHIE 2009). According to Glojean Todacheene, a Navajo Nation Tribal Council member, today Navajos perceive a major tension in their public schools between preservation of their language and culture, and the demands of No Child Left Behind and cuts to bilingual education programs (Todacheene 2008).

The 2000 U.S. Census statistics painted a grim portrait of contemporary Navajo society: 44 percent unemployment, 56 percent of its 250,000 residents living below the poverty line, and a per capita income of $6,217 (Pyrillis 2007). Alcoholism continues to be a major social issue (Ehlers et al. 2004), as does teenage gang violence (Todacheene 2008). Many Navajo residences still lack telephones, water, and electricity, and most reservation roads are unpaved. Although the telephone penetration rate in the United States hovers at 95 percent, on the reservation this rate was about 37 percent in 2000 (Pyrillis 2007). Since 2000, an information technology infrastructure has slowly developed, bringing computers, Internet access, and a wireless network to parts of the vast territory. Navajo leaders have expressed hope that this development will facilitate the improvement of schools, hospitals, emergency services, and public safety, but with the caveat that “technology without cultural relevance (is) meaningless to the Navajo elders” (Pyrillis 2007).
Teaching About the Navajo Nation

As the background information above shows, the Navajo Nation offers a unique opportunity to study and apply some key concepts in government, especially the notion of sovereignty.  In the United States, sovereignty—the ultimate, supreme power in a state—rests with the people.  However, the issue of who has been able to exercise that sovereign power has changed over time. The notion of tribal sovereignty is particularly complex; yet, exploring this idea within the context of the Navajo Nation provides an opportunity to examine historical and current notions of power, authority, and governance. 

The Navajo Nation, as with other Indian tribes, retains unique sovereign status within the United States; that is, the authority to govern themselves.  Wilkins describes the concept of tribal sovereignty as having a political/legal dimension, defined by the relative independence of a tribal nation combined with the right and power of regulating its internal affairs without undue foreign dictation. He also asserts that tribal sovereignty has an equally important spiritual/cultural identity, comprising the Navajo quest for self-fulfillment, integrity, and relatedness to all living things (Wilkins 2009). 

Yet, as Wilkins argues, the Commerce and Treaty clauses of the U. S. Constitution that facilitated the extension of U.S. jurisdiction into native territories, the denial of 14th Amendment rights to the Navajo, and the struggle for voting rights have relegated the Navajos to a tenuous “extra-constitutional status.”  According to Wilkins, the U.S. government’s political and legal relationships with Native Americans have been based on these sections of the Constitution, which have been used to establish their dependent status as wards of the government (Wilkins 2009). While the Indian Civil Rights Act of 1968 imposed some U.S. Bill Of Rights provisions on tribal governments, it did not protect Native Americans from the federal government. And while the Navajo Bill Of Rights testifies to their separate, ongoing sovereignty, federal “plenary” and “preemptive” power may trump their property and civil rights because this power is absolute (Wilkins 2009, 2008).
History and Sovereignty


According to Jennifer Nez Denetdale (2009), Associate Professor of History at Northern Arizona University, Navajos’ territorial sovereignty is connected to their land through the belief that the land was a gift from the Holy People  who bestowed on them the territory between the Four Sacred Mountains representing the four cardinal directions: Mount Blanca, the Sacred Mountain of the East near Alamosa in San Luis Valley, Colorado; Mount Taylor, Sacred Mountain of the South north of Laguna, New Mexico; San Francisco Peaks, the Sacred Mountain of the West near Flagstaff, Arizona; and Mount Hesperus, the Sacred Mountain of the North in the La Plata Mountains of Colorado.  Students can explore the story of the Four Sacred Mountains and the Navajo creation story (http://www.lapahie.com/Sacred_Mtns.cfm) to understand the Navajos’ sense of territorial integrity, read accounts of the Long Walk to see how the Navajo way of life and territory were almost wiped out http://www.canyondechelly.net/long_walk.html), and analyze the 1868 U.S. treaty with the Navajos that returned their land to them (annotated version at http://www.lapahie.com/Dine_Treaty.cfm). According to Peter Iverson, the fact that the U.S. government returned this land is a unique phenomenon in the history of Native Americans and has been the key to the survival of the Navajo Nation (2009).

Students can examine and discuss notions of sovereignty from different perspectives.  For example, in a keynote address at the American University Washington College of Law on February 16, 2009, Navajo Nation President Joe Shirley, Jr., said that to him sovereignty means “independence”: 

One does not need to qualify it.  Life is about standing on your own two feet as a child of the Holy Ones.  That is all it means.  If you are a family and you want to be independent, then stand as your own as a family.  If you are a community, stand as your own as a community. If you are a nation, stand as your own as a nation.  That is what we are trying to work on (Pratte 2009). 

A research report from the American Indian Policy Center (http://www.airpi.org/research/st98consider.html) observed that the notion of “sovereignty” does not exist in native languages, but that the idea of tribal sovereignty is crucial to the future of Indian affairs.  The authors of this report call for more educational information about tribal sovereignty, asserting that both American Indians and non-Indians need to learn more about the history and current status of this concept. Students could read this brief report and discuss questions such as: How has sovereignty been defined in the past, and how might it be defined in the future, for the Navajos and for Native Americans in general? Who benefits from these definitions? What is the current status of tribal sovereignty?  Based on available evidence, how has the status of tribal sovereignty changed over time? How do formal definitions of sovereignty compare with Joe Shirley’s and the U.S. government’s conceptions of the term? How can both Native Americans and non-Native Americans be encouraged to learn more about this issue? What should U.S. policy be?  Has it been fair? Is self-determination for Native Americans possible?  Why has it not happened?  What might it look like?  If you were advisor to the president as a member of a special commission appointed to review policies toward Native American tribes and peoples, what would you recommend?  Why?  To what extent is the situation of Native Americans similar to other colonized peoples?
Legislation and Sovereignty

Students can also examine the trajectory of Native American citizenship legislation, starting with a look at the 1866 Congressional debate over the Citizenship Clause of the 14th Amendment to the U. S. Constitution, which members decided should exclude Native Americans because the Constitution had not applied to them in the first place; in particular, they determined that Native Americans had no voting rights (http://caselaw.lp.findlaw.com/data/constitution/amendment14/). Students should also scrutinize the 1924 Indian Citizenship Act, which unilaterally declared all Indians to be American citizens, whether they chose to be or not, but still denied many Native Americans the right to vote (http://memory.loc.gov/ammem/today/jun02.html). Students can read about how federal courts finally struck down state laws that had denied Navajos the right to vote in the states their territory comprised (e.g., 1948 in Arizona, 1953 in New Mexico, and 1956 in Utah) (http://www.lapahie.com/Timeline_USA_1941_1969.cfm).

The Indian Civil Rights Act of 1968 was the first statutory imposition of some U.S. Bill of Rights provisions on tribal governments. Accordingly, an appropriate starting point for students to explore the notions of sovereignty and individual rights is through a comparison of the 1968 Indian Civil Rights Act (http://www.tribal-institute.org/lists/icra1968.htm) and the 1968 Navajo Nation Bill of Rights (http://www.lapahie.com/Dine_Bill_Of_Rights.cfm) with the Bill of Rights in the U. S. Constitution.  Using a graphic organizer, students can examine similarities and differences between the Native American laws and U.S. Constitutional provisions, while also exploring such questions as: What are the influences of the U. S. Bill of Rights on the Indian Civil Rights Act of 1968 and the Navajo Bill of Rights? How did the Navajo Nation alter/extend the rights outlined in the Indian Civil Rights Act of 1968?  Do the Indians Civil Rights Act and the Navajo Bill of Rights protect the Navajo from the U.S. federal government?  Do they protect tribal sovereignty?  Do they protect the rights of the individual? If so, how?  If not, why not?  Students can also research news articles in the Navajo Times (http://www.navajotimes.com/index.php) to find current applications and controversies regarding the Navajo Nation Bill of Rights. 

Court Cases and Sovereignty

David Wilkins has noted the lack of discussion of tribal governments in political science and government textbooks and has particularly emphasized important court cases related to the Navajo as cultural and sovereign entities with their own unique legal history. First, the Marshall court handed down four decisions related to the sovereignty of the Cherokee Nation (Johnson v. McIntosh, which held that Native Americans could only sell their land to the U.S. government, not to private citizens; Cherokee Nation v.  Georgia (in which the Supreme Court determined that it did not have legal authority over a dispute between the Cherokees and the State of Georgia because Indian tribes were "domestic dependent nations," not foreign nations); and Worcester v. Georgia (in which the Court held that the Cherokees were entitled to federal protection from any state actions that might violate their sovereignty) that formed the foundation of U. S. – Native American relations, and that continue to impact current issues in the Navajo Nation of water rights, fishing rights, and the gaming industry. The number of court cases involving Navajos is second only to that of the Cherokee – for example, Native American Church v. Navajo Tribal Council (a 1959 case about the use of peyote in spiritual rituals in which the Court ruled that, because they predate the Constitution, Native American tribal governments are not bound to uphold Constitutional guarantees), Williams v. Lee (a 1959 case that affirmed the jurisdiction of Navajo tribal courts), and U.S. v. Navajo Nation (a 2003 case in which the Court held that the Indian Mineral Leasing Act of 1938 did not create an “actionable claim for breach of fiduciary duty” against the United States.
A focus on one specific court case, U.S. v. Wheeler (1978), can provide great insight into the complex history of Navajo tribal Sovereignty. Using the case study approach as described on the excellent website http://www.landmarkcases.org, students can review the facts, frame the issues, discuss the arguments, reach their own decisions, and compare their findings to actual rulings.  In U.S. v. Wheeler (http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=435&invol=313)

Anthony Robert Wheeler, a Navajo tribal member, pled guilty and was convicted and sentenced in a tribal court for contributing to the delinquency of a minor.  However, Wheeler was subsequently indicted for the same incident by a federal grand jury on charges of statutory rape.  The U. S. District Court for Arizona dismissed the indictment on grounds of double jeopardy. The U. S. government appealed, but the U. S. 9th Circuit Court of Appeals affirmed the lower court’s ruling. Ultimately, the U. S. Supreme Court heard the case and in 1978 reversed the decision. In analyzing the relationship between the Navajo Tribe and the federal government, the Court held that the “Navajo Tribe, in criminally punishing a tribal member for violating tribal law, acted as independent sovereign rather than as an arm of the federal Government, so that a subsequent federal prosecution for a federal crime arising out of same incident was not barred by the double jeopardy clause.”
Conclusions


In 2004, U.S. Supreme Court Justice Clarence Thomas articulated a view of the U.S. government’s Native American policy in these stark terms: 

Federal Indian policy is, to say the least, schizophrenic. And this confusion continues to infuse federal Indian law and our cases...The time has come to reexamine the premises and logic of our tribal sovereignty cases...[that include]...two largely incompatible and doubtful assumptions...The first doubtful assumption is that Congress...can regulate virtually every aspect of the tribes without rendering tribal sovereignty a nullity...[The second assumption is that]  ...Indian tribes retain inherent sovereignty to enforce their criminal laws against their own members (United States v. Lara 2004).

David Wilkins has asserted that the Navajo have long been at the forefront of the issue of sovereignty – especially with regard to the manner in which Native American traditions are developed, sustained, and transformed to confront new conditions. Peter Iverson emphasizes the story of the Navajos as one of determination to endure, not simply as one of victimization. On the other hand, Wilkins also argues that even though their status as citizens of their own nation, of the states in which they reside, and of the federal government might allow one to view the Navajo theoretically as the most protected people in the country, their sovereignty and rights are actually some of the most tenuous and fragile of all groups. The teaching and resource ideas suggested in this article provide students with some productive ways to explore the complex, compelling Navajo citizenship story.
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Stephen Pevar, “Rights of Indians and Tribes: The Authoritative ACLU Guide to Indian 


and Tribal Rights (3rd ed.)

Francis P. Prucha (ed.), “Documents of U.S. Indian Policy (3rd edition)

Bob Russell, “Navajo Pictorial History” (includes photos of Bosque Redondo)

Hildegard Thompson, “The Navajos’ Long Walk for Education”
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Websites

KNAU, “America’s Best Idea: Stories of Navajo Perseverance in Canyon de Chelly,”

http://www.publicbroadcasting.net/knau/news.newsmain/article/6733/0/1558500/
America%27s.Best.Idea/America%27s.Best.Idea.Navajos.Persevere.in.Canyon.de.Chelly
Major General James Carleton’s Civil War-era reports on Navajo subjugation,
http://www.oac.cdlib.org/findaid/ark:/13030/tf7c600605
Navajo Boarding School Oral History, http://www.boardingschoolhealingproject.org/
Navajo Code Talkers, http://www.navajocodetalkers.org/ and http://www.archives.gov/publications/prologue/2001/winter/navajo-code-talkers.html
Navajo History Timeline, http://www.lapahie.com/Timeline_to_1491.cfm
Navajo Long Walk, http://www.logoi.com/links/nativeamericans/navajo_long_walk.html
Navajo Nation, http://www.navajo.org
Navajo Reporter (contains all Navajo Supreme Court opinions and the Navajo Nation Code of statutory law, customs and values), http://www.navajocourts.org/NavRep8.htm
Navajo Supreme Court, http://www.navajocourts.org
United Nations Declaration on the Rights of Indigenous Peoples,

http://www.un.org/esa/socdev/unpfii/en/drip.html
